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A little more about the premises and the
operators....

Sopna and her husband Jay have been successfully trading in the restaurant business since
2001 at Turmeric Gold in Coventry, and Jashn restaurant in Swalwell Village. Over the period
of 20 years they have accumulated many awards and accolades, which are visible on their
website and on social media. Most recently, they have won the award for the Best
Restaurant of the year for Coventry and Warwickshire in the FOODIE AWARDS and they
have also achieved the accreditation of a Gold Standard Rosette by Visit England. They are
also recognised as one of the top 10% of Best Restaurants in the world on Trip Advisor.

Their emphasis as operators is purely based on customer service and satisfaction. They
have developed a tried and tested dining experience, which is based upon the quality of the
ingredients, premises and staff. Those things will attract a good quality of customer from the
local area and across the North East.

The food type they have developed, and wish to serve at this premises, is progressive Indian
and Bangladeshi cuisine. It will be served in 2/4/5 courses typically, but it could be more
courses upon request. Each evening from the restaurant aspect of the premises they would
look to deliver 50 covers, with a projection of 350 per week (excluding the Deli/café) with a
projected spend on food only of £25-30 per head.

Their mission for this premises, is to provide a casual café deli between 11am to 4.30pm and
in the evenings, they want to provide high-end fine dining experience from 5.00pm till
10.00pm. The Deli will also act as a daytime window into their night-time offering, giving a
taste of what they provide later into the evening, and promoting the premises.

Their target clientele is a booking based customer, who has planned their meal and evening
ahead of time. With some items, where the cooking process is more involved maybe being
ordered ahead of time. They are then able to manage their staffing, their kitchen, and their
stock (which reduces waste). They wish to deliver a quiet and sophisticated ambience within
their premises, and therefore music within the premises will be light, played in the background
to create an atmosphere. The intention is that customers should never have to shout over
music to be heard, and this is fundamental in delivering a more private dining experience,
which customers do not have if there is over bearing noises from other tables.

Their mission is to create an Amaze-ing dining experience, in comparison with any Indian
restaurant in the North East. That sounds like a tough thing to deliver, but they have
promised themselves that they will create the right atmosphere, attracting the right clientele to
deliver on their mission. Their ideal client will return each month and use the venue for family
meals. The company will be active in its marketing to clients to generate repeat visits.

The business will initially recruit around 12 full time and part time staff locally, and are looking
to include apprenticeships within this new business. This is in addition to management and
chefs. Sopna and Jay are hands on in their management of premises and the kitchen, and
will be taking their turn within front of house and back of house roles, to ensure adherence to
their high standards and to develop and refine the menu.

For the menu and drink list please find attached the draft menu for Amaze Gourmet Spice,
which at present is based upon the sister premises in Coventry. Over time this menu will
develop, no doubt with the creation of some signature dishes specific to this region. This is
important to the business, since they will be using local suppliers and products, such as those
provided on the Fish Quay. This also cuts down food miles and works towards the premises
aim of being more sustainable and environmentally aware.



Most Exclusive Indian Restaurant

mininum one main course per person

APPETISER

Pappadum Plain or Spicy 95p Pickles Assorted p

TO BEGIN
Starters

Goa King Prawn esgspp
Spinach almond cream sauce

Paneer Til Tila \/ £7.75p
Indian cheese, sesame seeds served with
tamarind spicy tomato chutney.

Fish Amritsar £7.95pp
Ginger, garlic, lime, carom seeds, infused batter.

Onion Bhaiji £7.750p
Delicious famous crispy onion fritters.

Mango Glazed Shashlick with Anorosh ¢s.50p
Pineapple, Kashmiri spice, green peppers & mango glaze.

Chef’'s Khazana
Platter For 4 Person £33.75 o for2£16.950r for1£8.95
Fabulous selection of bites
sheek kebab, chicken tikka, lamb tikka, onion bhaji & samosa

TO FOLLOW
Main
These dishes are unique to Turmeric Golds philosophy &
ethos for tantalizing new flavours.

Balti Chicken (edium) £15.50pp V/O

Jeera, methi, aubergine, coriander, spicy garam masala onion reduction.

Black Pepper Chicken Spinach Medium) £18.250p
Crushed black peppercorns, turmeric, spinach, tomato,
drizle of lemon. With nan bread & yogurt.

Lason Bhuna Chicken (Medium) £18.25pp
Garlic, garam masala & tomato onion reduction with pilau rice.

Coconut Chilli Chicken (siightly Creamy Hot) £17.95pp
SouthIndian curry. Fresh chilli, cinnamon, curry leaf & coconut milk.

Moglia Shashlik Chicken (sizter) (Medium) £18.75pp
Roasted chicken, Kashmiri spice, topped with curried mince famb.

Dakeswari Chicken itdy £17.95pp
Fenugreek, butter, sweet almond creamy korma curry.

Green Korma Goanese Chicken id) £18.50pp /0
Butter, spinach, coriander, garlic, sweet almond coconut cream.

Chicken Chilli Masala (Madras Hot £15.75pp
Naga spice, garlic, turmeric, green chilli.

Lamb Option available for above main dishes

MAINS

Chicken Dynamite (Hoys17.95pp
Marination of naga chilli, Kashmiri spice, tandoori roasted.
Accompanied with naga spice curry.

Avanti Tikka Masala Chicken Mid) £15.95pp
Marinated pieces of chicken in almond, coconut &
tomatoaromatic sauce.

2 Way Chicken Jalpiazi (Madas) £16.75pp V/0
Charred, stewed chicken, crispy onions, tomatoes & green chillies.

Tandoori Mix Platter £21.95p
Famous selections of tandoor. Sheekh kebab, chicken tikka,
tandoori chicken, lamb tikka & king prawn.

Citrus Lamb Shank (Medium) £16.95pp
Sylheti bitter lemon, garlic, ginger,
turmeric, peppercorn broth. Slow cooked

Ginger Lamb and Split Lentils (Medium) £15.95pp
Ginger, coriander, turmeric, chilli, lemon, jaggery.
Split lentils, dhansak style curry

Lamb Rogan Nawabi (Medium) £15.75pp
Coriander. Garlic, cardamom, garam masala, tomatoes almond
creamy topping.

Railway Lamb & Aloo Bartha (Medium) £15.95pp
Chops cooked in garlic, onions & tomatoes cardamom stew.
With Indian crushes potato salad.

Lamb Khatta Masala (southindian) (Madras) £15.95pp /0
Sweet tamarind, lemon, chilli & coconut.

Rawlpindi Lamb (Madras) £17.95pp
Garam masala, sweet vinegar, dry red chillies, cloves,
bay leaf, tomato,

King Prawn Naga Chilli (adras) £22.75pp
Naga chilli, green peppers, onions tomato curry

King Prawn Silchar id) £22.75pp V0
Pickled vegetable in a spicy creamy sauce.

Fish Tarka Bhuna Medium) £18.95pp
Five spices, ginger, garlic, garam masala & oinion tomato reduction.

Fish Makani r18.95pp
Honey, lemon, butter, sweet tomatoes, in reduced creamy sauce.

Roaring Tiger House Special Biryani 21950 V/0
Basmati rice steamed in a fragrance of whole spices, chicken,
prawns, king prawn, served with a lamb curry.

Duck Achari Medium) £20.750p
Charred lean duck, garlic, herbs, pickled vegetables & jaggery

Duck Korahi (Medium) £20.75pp V/0
Methi, capsicum, coriander, crispy onions & tomato.
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minimum one main course per person

VEGETABLE SIDE DISHES v £6.95

Freshest vegetables are an excellent way to enhance every meal.

Bombay Potato
Potatoes lightly spiced

Tarka Dhal
Selection of yellow split lentils
Stir fried spiced mushrooms

Tempered garlic & coriander.

Aloo Gobi
Potato & cauliflower tossed with onion & green peppers.

Raita £3.75
Yoghurt, cucumber & onion.

Indian Green Salad with Onions Slices £5.75
Onions, lettuce, coriander, red onions, radish, tomatoes & chat masala

INDIAN BREADS

(Freshly baked bread)

Nan £3.75
{Leavened bread)

Peshwari Nan £3.95
Almond & coconut filling

Keema Nan £3.95
Spiced mince lamb

Garlic Nan £3.95
Fresh garlic

Cheese Chilli Nan £4.25

Roti £3.70
Tandoori baked Unleavened bread

Chapati £2.50
Unleavened thin bread

Puri £2.30
Deep fried fluffy bread

RICE (chawan

Steamed Rice £3.75

Pilau Rice £3.95
Clarified butter, cardamom & cinnamon.

Mushroom Rice £4.45
Sauteed mushrooms, basmati rice slightly spiced

Chilli Fried Rice £4.45
Onions, chillies & basmati rice’

CUSTOMER CARE POLICY & ALLERGY AWARENESS
Please kindly appreciate that one main meal per person is required.

Also if there is a dish that is not on the menu, eg. chilli masala,
rogan josh, balti, or biryani. Providing all ingredients are available
we will be happy to prepare in our own unique way.
Vegetarian Option Available eg V/0

Some food may contain nuts and almonds trace.
If you are allergic to these products please contact member of staff.

We are proud to support our local suppliers
Meat, pouitry and fish Coventry Market
Wines Drays Warwickshire
Vegetables Coventry Market

Most Exclusive Indian Restaurant

THE JOURNEY

A unique taster menu serving some of our famous dishes.
Ideat for gathering of 3 people or more.
Est, 18 years

Appelisers of pappadums and pickles on arrival

TO BEGIN

Chef's Khazana (Platter)
Fabulous delicacies, selected to begin this culinary journey,
all served in our unique way

Onion Bhaiji
Delicious famous crispy onion fritters.

Veg Samosa
Vegetable stuffed with petit pois & baby spinach into pastry parcels

Tikka Roast (Chicken & Lamb)
Mildly spiced, then roasted in the tandoor

Sheek Kebab
Spiced mince lamb grilled in the tandoor.

TO FOLLOW
Main
Dakeswari Chicken

Fenugreek, butter, sweet almond creamy korma curry

Rawlpindi Chicken
Garam masala, sweetvinegar, dry red chillies, cloves,
bay leaf, tomato,

Mustard Chilli Lamb (sizieq) (edium)
Tomatoes ina mustard sauce of coriander and garlic.

Bangla Lamb Curry medium)

Sauce of ginger, garlic & coriander,

All dishes are served with basmati pilau rice and combination of nan breads,
and a compliment of saag paneer and bombay potato.

Entire table (Min 3 Person)
ADDITIONAL DESSERTS & COFFEE FOR £8.95pp
Followed By

Carrot Halwa with Indian ice cream

Finish With
Tea or coffee and exclusive petit four chocolate.

Main dishes can be cooked with vegetarian option in mind or
other dietary needs please ask manager.
Seafood addition charge of £3.00pp

Any starter or main dish on this set menu also availabie for A La Carte Menu
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Sopna Allom
Turmeric Gold

Abuja

8th August, 2021

To Whom It May Concern,

The aim of this letter is to present the good character of Sopna, | have known Sopna for the last ten
years . | have witnessed a remarkable growth of Sopna over the course of his Restaurant business,
Sopna remarkable talents in running restaurant business (Turmeric Gold) which is Coventry’s leading

high class restaurant, Her ability as chef has acquired many local and national awards. .

Sopna'’s innovative idea made the restaurant the most successful in this region. His ability to create new
innovative dishes exclusive to Turmeric Gold transformed so many lives as more people secured
employment.

| have no single dought in my mind that Sopna new venture to expand the business will only be great
asset to the community if you have any further questions with regard to his background please do not
hesitate to call me.

Sincerely,

o

Chand Patel



Sachdev & Co

¢ Chartered Accountants

81 5 Albany Road, Earlsdon, Coventry CV5 6)JQ
| Tel +44 (0)24 7655 2220 Fax: +44 (0)24 7655 2221

Qur Raf: RO2G/RS/1J

Mr Matt Foster
Mincoffs Solicitors

5 Gshourne Terrace '
f\leivcastie-Upon-Tyne ‘:'ﬁg;;
NEZ 15Q

Dear Mr Foster

Re: Llicence Application - 6 Cauldweli Lane, Monkseaton, NE25 8LN

I have been requested to write to you by Mrs Sopria Husszin to give an explanation in
reference to her business for the fast 20 years+ in Coventry.

I have been acting as accountants for our client for over 20 y=ars on behalf of their premises,

Turmeric Gold, situated at 16€ Spon Street. Loventry L1 3BB.

They have always honourac their tax, VAT & other liabiiities in time. They have held ficences g‘j{g
from these premises with no issues and have an imoeccable record with continued serving of 55

fine dining for up to 80 covers per evening. They employ 8 members of staff, trading from
4pm to 10pm.

I 'am sure our client will be an excellert choice for ine licance applied for the premises stated

above.

Yours sincerely, ORI

Q@\w\ W =aCuol

Dr Rakesh Sachdev

Sachdev & Co

\ ICAEW
CHARTERED
ACCOUNTANTS
Wéb’sité: wwwisaehdevs.coriy Email: info@sachdevs.com

Registered to cary o audit work in the UK and regulated for a range of investment business activities by the
Instifute of Chapteret Aconuntants in England and Wales.
Details abo 8Lir autlit fegishration €ai be viewed at www.auditregiter.org;uk Under refdtence humber c003193457.
The principal of this practice is afso a member of the Association of Chartered Certified Accountants.



Extracts from Section 182 Guidance

Each application on its own merits

licensing authority’s statement of licensing policy; for example, if the application falls
within the scope of a cumulative impact policy. Conditions attached to licences and
certificates must be tailored to the individual type, location and characteristics of the
premises and events concerned. This is essential to avoid the imposition of
disproportionate and overly burdensome conditions on premises where there is no need
for such conditions. Standardised conditions should be avoided and indeed may be
unlawful where they cannot be shown to be appropriate for the promotion of the

licensing objectives in an individual case.

The role of responsible authorities

9.11 Responsible authorities under the 2003 Act are automatically notified of all new
applications. While all responsible authorities may make representations regarding
applications for licences and club premises certificates and full variation applications, it
is the responsibility of each responsible authority to determine when they have

appropriate grounds to do so.

9.12 Each responsible authority will be an expert in their respective field, and in some cases
it is likely that a particular responsible authority will be the licensing authority’s main
source of advice in relation to a particular licensing objective. For example, the police
have a key role in managing the night-time economy and should have good working
relationships with those operating in their local area. The police should usually
therefore be the licensing authority’s main source of advice on matters relating to the
promotion of the crime and disorder licensing objective. However, any responsible
authority under the 2003 Act may make representations with regard to any of the
licensing objectives if they have evidence to support such representations. Licensing
authorities must therefore consider all relevant representations from responsible
authorities carefully, even where the reason for a particular responsible authority’s

interest or expertise in the promotion of a particular objective may not be immediately



apparent. However, it remains incumbent on all responsible authorities to ensure that
their representations can withstand the scrutiny to which they would be subject at a

hearing.

9.42 licensing authorities are best placed to determine what actions are appropriate for the
promotion of the licensing objectives in their areas. All licensing determinations should

be considered on a case-by-case basis. They should take into account any

representations or objections that have been received from responsible authorities or
other persons, and representations made by the applicant or premises user as the case

may be.

9.43 The authority’s determination should be evidence-based, justified as being appropriate
for the promotion of the licensing objectives and proportionate to what it is intended to

achieve.

9.44 Determination of whether an action or step is appropriate for the promotion of the
licensing objectives requires an assessment of what action or step would be suitable to
achieve that end. While this does not therefore require a licensing authority to decide
that no lesser step will achieve the aim, the authority should aim to consider the
potential burden that the condition would impose on the premises licence holder (such
as the financial burden due to restrictions on licensable activities) as well as the
potential benefit in terms of the promotion of the licensing objectives. However, it is
imperative that the authority ensures that the factors which form the basis of its
determination are limited to consideration of the promotion of the objectives and nothing
outside those parameters. As with the consideration of licence variations, the licensing
authority should consider wider issues such as other conditions already in place to
mitigate potential negative impact on the promotion of the licensing objectives and the
track record of the business. Further advice on determining what is appropriate when
imposing conditions on a licence or certificate is provided in Chapter 10. The licensing
authority is expected to come to its determination based on an assessment of the

evidence on both the risks and benefits either for or against making the determination.



iImposed conditions

10.8 The licensing authority may not impose any conditions unless its discretion has been
exercised following receiot of relevant representations and it is satisfied as a result of a
hearing (unless all parties agree a hearing is not necessary) that it is appropriate to
impose conditions to promote one or more of the four licensing objectives. In order to
promote the crime prevention licensing objective conditions may be included that are
aimed at preventing illegal working in licensed premises. This provision also applies to

minor variations.

Hours of trading

10.13 The Government acknowledges that different licensing strategies may be appropriate
for the promotion of the licensing objectives in different areas. The 2003 Act gives the
licensing authority power to make decisions about the hours during which premises can
conduct licensable activities as part of the implementation of its licensing policy

statement. Licensing authorities are best placed to make decisions about appropriate
opening hours in their areas based on their local knowledge and in consultation with
responsible authorities. However, licensing authorities must always consider each
application and must not impose predetermined licensed opening hours, without giving

individual consideration to the merits of each application.

10.14 Where there are objections to an application to extend the hours during which licensable
activities are to be carried on and the licensing authority determines that this would
undermine the licensing objectives, it may reject the application or grant it with

appropriate conditions and/or different hours from those requested.
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2 of 2 DOCUMENTS: All England Official Transcripts (1997-2008)

Daniel Thwaites plc v Wirral Borough Magistrates’ Court

Licensing - Licence - Application for licence - Guidance issued by Secretary of State as to discharge of functions under
legislation - Licensing authority granting licence - Local objectors appealing to magistrates’ court - Magistrates' court
imposing restrictions - Whether restrictions necessary to promote licensing objective - Whether magistrates’ court
having proper regard to guidance - Whether decision of magistrates' court lawful - Licensing Act 2003, s 4

[2008] EWHC 838 (Admin)

C0/5533/2008, (Transcript: Wordwave International Ltd (A Merrill Communications Company))

QUEEN'S BENCH DIVISION (ADMINISTRATIVE COURT)

BLACKJ
10 MARCH, 6 MAY 2008

6 MAY 2008

This is a signed judgment handed down by the judge, with a direction that no further record or transcript need be made
pursuant to Practice Direction 6.1 to Pt 39 of the Civil Procedure Rules (formerly RSC Ord 59, r (1)(f), Ord 68, r 1). See
Practice Note dated 9 July 1990, [1990] 2 All ER 1024,

D MW Pickup for the Claimant

The Defendant did not appear and was not represented
D Flood for the First Interested Party

M Copeland for the Second Interested Party

Naphens plc; Kirwans; Wirral MBC

SLACK J:

[1] This is an application by Daniel Thwaites pic ("the Claimant") for judicial review of a licensing decision made by the
Wirral Magistrates' Court ("the Magistrates' Court") on 5 April 2006 and that court's decision on 21 April 2006
concerning the costs of the proceedings. The Claimant seeks an order quashing both decisions. Permission to apply
for judicial review was granted by Pitchford Jon 2 November 2006.

THE FACTUAL BACKGROUND

[2] The Claimant owns the Saughall Hotel in Saughall Massie, Wirral which it operates as licensed premises ("the
premises"). It originally held a licence under the Licensing Act 1964. In June 2005, it commenced an application to the
Licensing Sub-Committee of the Metropolitan Borough of Wirral ("the licensing authority") for the existing licence to be
converted to a premises licence under the Licensing Act 2003 and for the licence to be varied simultaneously.

[3] In essence, the Claimant was seeking to conduct business at the premises for longer hours than were permitted
under the original licence. The police did not support the extension of the hours to the extent that the Claimant initialty
proposed. The Claimant agreed to restrict the hours to those that were acceptable to the police. Accordingly, the
licensing authority was asked to grant a licence that would permit music and dancing to 11pm and alcoho! sales until
midnight on all nights except Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight

http:/fwww lexisnexis.com/uk/legaliresults/shared/enhexitLinks do?utilitvLinkDisoatch=cart DisolavCartRendarar&ereKav=72 TIRI9124ANI7LA a1a 10



71712017
and alcohol sales until 1pm, with the doors closing one hour after the last alcohol sale every night.

[4] The police withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Health Services either. However, there was opposition to the proposals at the hearing from the Saughall Massie
Conservation Society ("the First Interested Party") and other Saughall Massie residents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
signiiicantly from ine exisiing hours of operation and that the application for extended hours was to allow flexibility to
open later "on special occasions” This was a matter of which the licensing authority took note as is recorded in the
minutes of their determination.

[6] The licence was granted in the modified terms requested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were to be open to the public over Christmas and at the major
bank holidays. Special arrangements were also permitted for New Year's Eve. The licensing authority removed certain
conditions that had been imposed on the old licence (requiring all alcohol to be consumed within 20 minutes of the last
alcohol sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
controlling noise, namely that the area outside must be cleared by 11pm, that the premises must promote the use of
taxi firms which use a call-back system, that all doors and windows must be kept closed when regulated entertainment
was provided and that prominent notices should be placed on the premises requiring customers to leave quietly.

[7] The Saughall Massie Conservation Society and "others" appealed against the licensing decision to the Magistrates'
Court on the ground that the licensing authority's decision "was not made with a view to promotion of and in
accordance with the licensing objectives pursuant to s 4, Pt 2 of the Licensing Act 2003".

[8] The appeal occupied the Magistrates' Court from 3 - 5 April 2006. The Respondents to the appeal were the
licensing authority and the Claimant which both defended the licensing authority's decision. Witnesses were called
including Saughall Massie residents, Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Miller, the manager of the premises.

[9] The justices granted the appeal. Their Reasons run to three pages of typescript, one page of which is entirely taken
up with setting out the new hours of operation they imposed. These permitted entertainment until 11pm and alcohol
sales until 11.30pm on all nights except Friday and Saturday when entertainment would be permitted until 11.30pm
and alcohol sales until midnight. The premises could remain open to the public until midnight on all nights except
Friday and Saturday when they could close at 1am. Similar provisions were imposed to those imposed by the licensing
authority in relation to later opening at Christmas and major bank holidays and the provisions relating to New Year's
Eve and the conditions of the licence remained unaltered.

[10] The new licence had come into effect on 24 November 2005 so the new arrangements had been running for
several months by the time of the hearing before the Magistrates' Court. There had been no formal or recorded
complaints against the premises under the old or the new regime as the justices acknowledged in their Reasons. The
residents who gave evidence were fearful of problems if the extended hours were allowed in the summer. The
Chairman of the Conservation Society, who gave oral evidence, spoke of people urinating in the gardens and a
problem with litter. It appears from the statement filed by the Chairman of the Bench for these judicial review
proceedings that evidence was also given of interference with machinery on nearby Diamond Farm. The justices’
Reasons make no reference at all to these matters. As to the statements of the "Witnesses of the Appellant”, they say
simply that they have read and considered them but attached little or no weight to them.

[11] The justices and their legal advisor have filed a considerable amount of material in response to the judicial review
proceedings, in all 31 closely typed pages. These comprise their Response to the Claim, statements from Alistair
Beere (who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beere from which he prepared his statement.
There was limited argument before me as to the status of these documents and the weight that | should give to them. |t
was not submitted that | should decline to have any regard to them although | think it is fair to say that it was common
ground between the parties, rightly in my view, that | should concentrate principally on the Reasons. It is established by
authorities such as R v Westminster City Council ex parte Ermakov [1996] 2 All ER 302, 85 LGR 119, {1996] 2 FCR
208 that the court can admit evidence to elucidate or, exceptionally, correct or add to the reasons given by the decision
maker at the time of the decision but that it shouid be very cautious about doing so. The function of such evidence
should generally be elucidation not fundamental aiteration, confirmation not contradiction. In the circumstances, | have
read carefully what the magistrates have provided but approached its role in the judicial review proceedings cautiously.

1



7/7/2017
THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

[12] The Claimant argues that the Magistrates' Court decision is unlawful for a number of reasons. It is argued that the
decision was not in line with the philosophy of the Licensing Act 2003 ("the Act") and imposed restrictions on the
Ciaimant's operation which were not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidence, that it took into account irrelevant considerations and failed to take into account
proper considerations, and that it was a decision to which no properly directed Magistrates' Court could have come on
the evidence. In so far as the courtimposed conditions as to the time at which the premises must close, it is submitted
that this was not a matter which can be regulated under the Act. It is further argued that the magistrates failed to give
adequate reasons for their decision.

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intended to provide a "more efficient” "more responsive" and “flexible” system of
licensing which did not interfere unnecessarily. It aimed to give business greater freedom and flexibility to meet the
expectations of customers and to provide greater choice for consumers whilst protecting local residents from
disturbance and anti-social behaviour.

[14] Note 12 of the explanatory notes to the Act gives an indication of the approach to be taken under the Act. It reads:

"12 In contrast to the existing law, the Act does not prescribe the days or the opening hours when alcohol may be sold by retail for
consumption an or off premises. Nor does it specify when other licensable activities may be carried on. Instead, the Applicant for a
premises licence or a club premises certificate will be able to choose the days and the hours during which they wish to be
authorised to carry on licensable activities at the premises for which a licence is sought. The licence will be granted on those terms
unless, following the making of representations to the licensing authority, the authority considers it necessary to reject the
application or vary those terms for the purpose of promoting the licensing objectives.”

[15] Section 1 of the Act provides:

"S1(1) For the purposes of this Act the following are licensable activities -
(a) the sale by retail of alcohol,

(b) [clubs]

(c) the provision of regulated entertainment, and

(d) the provision of late night refreshment.”

[16] To carry on a licensable activity, a premises licence granted under Pt 3 of the Act is generally required, s 2.
Application for a premises licence must be made to the relevant licensing authority, s 17(1).

[17] By virtue of s 4, the licensing authority must carry out all its functions under the Act (including its functions in
relation to determining an application for a premises licence or an application for a variation of a premises licence) with
a view to promoting the "licensing objectives". These are set out in s 4 as follows:

"S4(2) The licensing objectives are -
(a) the prevention of crime and disorder;

(b) public safety;

http://www.lexisnexis.com/uk/legaliresults/shared/enhexitLinks.do?utilityLinkDispatch=cart_DisplayCartRendersr&ersKev=23 T26221349027&f . 51: 17
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(c) the prevention of public nuisance; and

(d) the protection of children from harm."

[18] In carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard to its
licensing statement pupiisnad under s o and any guidance issued by e Sacreiary of Siale undsr 3 132.

[19] Section 182 obliges the Secretary of State to issue guidance to licensing authorities on the discharge of their
functions under the Act. Guidance was issued in July 2004 ("the Guidance"). It was updated in June 2007 but it is the
original guidance that is relevant in this case. In any event, none of the changes made are material to the issues | have

to determine.

[20] The Foreword says that the Guidance:

“is intended to aid licensing authorities in carrying out their functions under the 2003 Act and to ensure the spread of best practice
and greater consistency of approach. This does not mean we are intent on eroding local discretion. On the contrary, the legislation
is fundamentally based on local decision-making informed by local knowledge and local people. Our intention is to encourage and
improve good operating practice, promote partnership and to drive out unjustified inconsistencies and poor practice."

[21] As the Guidance says in para 1.7, it does not replace the statutory provisions of the Act or add to its scope.
Paragraph 2.3 says:

"Among other things, section 4 of the 2003 Act provides that in carrying out its functions a licensing authority must have regard to
guidance issued by the Secretary of State under section 182. The requirement is therefore binding on all licensing autharities to
that extent. However, it is recognised that the Guidance cannot anticipate every possible scenario or set of circumstances that may
arise and so long as the Guidance has been properly and carefully understood and considered, licensing authorities may depart
from it if they have reason to do so. When doing so, licensing authorities will need to give full reasons for their actions. Departure
from the Guidance could give rise to an appeal or judicial review, and the reasons given will then be a key consideration for the
courts when considering the lawfulness and merits of any decision taken."

[22] An application to the licensing authority for a premises licence must be accompanied by an operating schedule in
tne prescribed form including a statement of the matters set out in s 17(4) which are as follows:

"(a) the relevant licensable activities,

(b) the times during which it is proposed that the relevant licensable activities are to take place,

(c) any other times during which it is proposad that the premises are to be open to the public,

(d) where the Applicant wishes the licence to have effect for a limited period, that period,

(e) where the relevant licensable activities include the supply of alcohol, prescribed information in respect of the individual whom
the Applicant wishes to have specified in the premises licence as the premises supervisor,

(f) where the relevant licensable activities include the supply of alcohol, whether the supplies are proposed to be for consumption
on the premises or off the premises, or both,

(g) the steps which it is proposed to take to promote the licensing objectives,

(h) such other matters as may be prescribed."
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[23] Section 18 deals with the determination of an application for a premises licence. Section 35 deals in very similar
terms with the determination of an application to vary a premises licence. It will be sufficient only to set out here the

provisions of s 18,
[24] Section 18(2) provides that, subject to sub-s (3), the authority must grant the licence in accordance with the

application subject only to:

(b) any conditions which must under saction 19, 20 or 21 be included in the licence."

[25] Section 19 deals with premises licences which authorise the supply of alcohol. Such licences must include certain
conditions ensuring that every supply of alcohol is made or authorised by a person who holds a personal licence and
that no supply of alcohol is made when there is no properly licensed designated premises supervisor. Sections 20 and
21 are not relevant to this claim.

-6] Section 18(3) provides that where relevant representations are made, the authority has certain specified
obligations. In so far as is relevant to this appeal "relevant representations" are defined in s 18(6) as follows:
"(6) For the purposes of this section, 'relevant representations' means representations which -
(a) are about the likely effect of the grant of the premises licence on the promotion of the licensing objectives,

(b) maet the requirements of sub-section (7),
(cyeal

[27] Sub-section (7) provides:
"(7) The requirements of this subsection are -

(a) that the representations were made by an interested party or responsible authority within the period prescribed under section
17(5)(c),

(o) that they have not been withdrawn, and

(c) in the case of representations made by an interested party (who is not also a responsible authority), that they are not, in the
opinion of the relevant licensing authority, frivolous or vexatious."

[28] Where relevant representations are made, the authority must hold a hearing to consider them unless the authority,
the Applicant and each person who has made representations agrees that a hearing is unnecessary. By virtue of s
18(3)(b), the authority must also "(b) having regard to the representations, take such of the steps mentioned in sub-
section (4) (if any) as it considers necessary for the promotion of the licensing objectives.”

[29] Section 18(4) provides:

(4) The steps are -
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(a) to grant the licence subject to -

(i) the conditions mentioned in sub-section (2)(a) modified to such extent as the authority considers necessary for the promotion of
the licensing objectives, and

(i) any condition which must under section 18, 20 or 21 be included in the licence;
{0} to exchude from th2 scope of the licance any of the licansable activities to which ths application relates;
(c) to refuse to specify a person in the licence as the premises supervisor;

(d) to reject the application."

[30] Conditions are modified for the purposes of sub-s (4)(a)(i) if any of them is altered or omitted or any new condition
is added.

[31] During the currency of a premises licence, by virtue of s 51, an interested party (broadly speaking, a local reside.
or business) or a responsible authority (police, fire, environmental health etc) may apply to the relevant licensing
authority for a review of the licence on a ground which is relevant to one or more of the licensing objectives. By virtue
of s 52, a hearing must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objective. The steps
range from modifying the conditions of the licence to suspending it or revoking it completely.

[32] The Act makes provision in Pt 5 for "permitted temporary activity” which, loosely speaking, is a form of ad hoc
licensing to cover licensable activities which are not covered by a more general licence. The system involves proper
notification of an event to the licensing authority and the police. Provided the applicable number of temporary event
notices has not been exceeded and the police do not intervene, the event is automatically permitted. Temporary event
notices can only be given in respect of any particular premises 12 times in a calendar year and the period for which
each event lasts must not exceed 96 hours.

[33] Section 181 provides for appeals to be made against decisions of the licensing authority to a Magistrates' Court
which is, of course, how the decisions in relation to which judicial review is sought in this case came to be made.

THE DETAIL OF THE CLAIM

[34] The Claimant submits that in making its decision to allow the appeal in relation to the premises licence, the
Magistrates' Court failed in a number of respects to take account of the changes that the new licensing regime has
made and failed to adopt the approach required by the Act. It is further submitted that the magistrates failed properly to
consider and take into account the Guidance.

[35] There is no doubt that the Guidance is relevant in the magistrates’ decision making. As | have set out above, s
4(3) requires the licensing authority to "have regard” to the Guidance. By extension, so must a Magistrates’ Court
dealing with an appeal from a decision of the licensing authority. The Guidance says:

"10.8 In hearing an appeal against any decision made by a licensing authority, the Magistrates’ Court concerned will have regard to
that licensing authority's statement of licensing policy and this Guidance. However, the court would be entitied to depart from either
the statement of licensing policy or this Guidance if it considered it is justified to do so because of the individual circumstances of
any case.”

[36] Mr Pickup submits that although the Guidance is not binding and local variation is expressly permitted, it should
not be departed from unless there is good reason to do so.

We-thinsna lavienavie nmmblnibllanalliraciiltcleharadlanhavitl inke Aa2atilifhil inkNicnatrh=—~rart NienlauCantDamdarararellan =21 TIQI7424Q0I7 2.5~ -] 1 g



[1171201¢

[37] Mr Flood for the First Interested Party submits that the Guidance simply serves to provide information for the
magistrates and provided that they have had regard to it, that is sufficient. He also points out that, in some respects (as
is clear from the wording of the Guidance), the Guidance is a statement of Government belief rather than proved fact.
inviting attention to the judgment of Beatson J in J D Weatherspoon plc v Guildford Borough Council [2006] EWHC 815
(Admin), [2007] 1 All ER 400, [2006] LGR 767, he identifies that different policy elements in the Guidance may pull in
different directions in a particular case, flexibility and customer choice potentially conflicting with the need to prevent
crime and disorder. He submits that provided that the magistrates consult the Guidance, they do not need to use it as
"a decision making matrix that the deciding Court has to sequentially address in making its decision in the manner it
would if considering a section of a statute".

[38] There is no doubt that regard must bs had to ths Guidancs by tha magisiratas but that i*s foroz is |2ss than that of
a siatute. Thatis common ground between the pariies. The Guidance contains advice of varying degrees of specificity.
At one end of the spectrum, it reinforces the general philosophy and approach of the Act. However, it also provides firm
advice on particular issues, an example being what could almost be described as a prohibition on local authorities
seeking to engineer staggered closing times by setting quotas for particular closing times. | accept that any individual
licensing decision may give rise to a need to balance conflicting factors which are included in the Guidance and that in
resolving this conflict, a licensing authority or Magistrates’ Court may justifiably give less weight to some parts of the
Guidance and more to others. As the Guidance itself says, it may also depart from the Guidance if particular features
of the individual case require that. What a licensing authority or Magistrates' Court is not entitied to do is simply to
ignore the Guidance or fail to give it any weight, whether because it does not agree with the Government's policy or its
methods of regulating licensable activities or for any other reason. Furthermore, when a Magistrates' Court is entitled
to depart from the Guidance and justifiably does so, it must, in my view, give proper reasons for so daing. As para 2.3
of the Guidance says in relation to the need for licensing authorities to give reasons:

“When {departing from the Guidance], licensing authorities will need to give full reasons for their actions. Departure from the
Guidance could give rise to an appeal or judicial review, and the reasons given will then be a key consideration for the courts when
considering the lawfuiness and merits of any decision taken."

This is a theme to which the Guidance returns repeatedly and is a principle which must be applicable to a Magistrates'
Court hearing an appeal as it is to a licensing authority dealing with an application in the first instance. | agree with Mr
Flood for the First Interested Party that the magistrates did not need to work slavishly through the Guidance in
articulating their decision but they did need to give full reasons for their decision overall and full reasons for departing
from the Guidance if they considered it proper so to do.

[39] In this case, Mr Pickup submits that proper attention to the Guidance would have helped the magistrates to come
to a correct and reasonable decision and that they have failed to adhere to it without proper reason and failed to carry
out their licensing function in accordance with the Act.

[40] The foundation of the Claimant's argument is that the Act expects licensable activities to be restricted only where
that is necessary to promote the four licensing objectives set out in s 4(2). There can be no debate about that. It is

:arly established by the Act and confirmed in the Guidance. For example, in the Act, s 18(3)(b), dealing with the
determination of an application for a premises licence, provides that where relevant representations are made the
licensing authority must "take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives” (the steps in sub-s (4) include the grant of the licence subject to conditions).
Section 34(3)(b), dealing with the determination of an application to vary a premises licence, is in similar terms. The
Guidance repeatedly refers, in a number of different contexts, to the principle that regulatory action should only be
taken where it is necessary to promote the licensing objectives. In particular, it clearly indicates that conditions should
not be attached to premises licences unless they are necessary to promote the licensing objectives, see for example
para 7.5 and also para 7.17 which includes this passage:

“Licensing authorities should therefore ensure that any conditions they impose are only those which are necessary for the
promotion of the licensing objectives, which means that they must not go further than what is needed for that purpose."

[41] The Guidance also refers a number of times to the need for regulation to be "proportionate”. This is not a term
contained in the Act but if a regulatory provision is to satisfy the hurdle of being "“necessary”, it must in my view be
confined to that which is "proportionate” and one can understand why the Guidance spells this out.

[42] Mr Pickup submits, and | accept, that the Act anticipates that a "light touch bureaucracy” (a phrase used in para

5.99 of the Guidance) will be applied to the grant and variation of premises licences. He submits that this means that
unless there is evidence that extended hours will adversely affect one of the licensing objectives, the hours should be
granted. A prime example of this arises when an application for a premises licence is made and there are no relevant
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representations made about it. In those circumstances, s 18(2) obliges the licensing authority to grant the licence and it
can only impose conditions which are consistent with the operating schedule submitted by the Applicant. Mr Pickup
says that such a light touch is made possible, as the Guidance itself says, by providing a review mechanism under the
Act by which to deal with concerns relating to the licensing objectives which arise following the grant of a licence in
respect of individual premises. He invites attention also to the existence of other provisions outside the ambit of the Act
which provide remedies for noise, for example the issue of a noise abatement notice or the closure of noisy premises
under the Anti-Social Behaviour Act 2003. The Guidance makes clear that the existence of other legislative provisions
is relevant and may, in some cases, obviate the need for any further conditions to be imposed on a licence. Paragraph
7.18 from the section of the Guidance dealing with attaching conditions to licences is an illustration of this approach:

"7.18 Itis perfectly possible that in certain c2s2
wnich are relavant and must be oosarved by in
objectives.”

s, because the test is ones of nacessity. where there are other lagislative provisions
s Applicant, no additicna: condiiions at ali ars nsedad to promaoia th=2 licensing

[43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapter provides guidance on good practice in respect
of any condition imposed on a premises licence or club premises certificate in respect of hours of trading or supply.”

[44] It continues:

"6.5 The Government strongly believes that fixed and artificially early closing times promote, in the case of the sale or supply of
alcohol for consumption on the premises, rapid binge drinking close to closing times; and are a key cause of disorder and
disturbance when large numbers of customers are required to leave premises simultaneously. This creates excessive pressures at
places where fast food is sold or public or private transport is provided. This in turn produces friction and gives rise to disorder and
peaks of noise and other nuisance behaviour. It is therefore important that licensing authorities recognise these problems when
addressing issues such as the hours at which premises should be used to carry on the provision of licensable activities to the
public.

6.6 The aim through the promotion of the licensing objectives should be to reduce the potential for concentrations and achieve a
slower dispersal of people from licensed premises through longer opening times. Arbitrary restrictions that would undermine the
principle of flexibility should therefore be avoided. We will monitor the impact of the 2003 Act on crime and disorder and the other
licensing objectives. If necessary in the light of these findings, we will introduce further legislation with the consent of Parliament to
strengthen or alter any provisions."

[45] The Claimant submits that in imposing shorter hours than it requested for the supply of alcohol and for
entertainment, the magistrates went beyond that which was necessary for these premises and failed to take into
account that, as the Guidance explains, longer opening times would in fact reduce the potential for problems arising
from licensed premises whereas curtailing operations could run counter to the licensing objectives.

[46] The magistrates’ Reasons record their acceptance that there had been no reported complaint in regard to publi
nuisance and that the extended hours had operated without any incidents. The magistrates also record in the
Reasons, as | have already said, that they had attached little or no weight to the statements from witnesses of the
Appellant. Nothing is said about difficulties mentioned in evidence by the witnesses. As it was clearly incumbent on the
magistrates at least to advert in broad terms to those matters that they took into account, it is fair to conclude in the
circumstances that they proceeded upon the basis that there was no reliable evidence of actual problems linked to the
premises either under the old licence or under the new revised licence. This was in line with the oral evidence of Police
Sergeant Yehya (as recorded in the rather truncated notes of the legal advisor).

“1. reported incident for the site. No other incidents or complaints have been received. There are none in my file. There are no
incidents we can directly link to the Saughall Hotel since previously open. There have been incidents locally but not linked to these
premises.”

[47] To judge by the Reasons therefore, what led the magistrates to impose restricted hours of operation was their
forecast as to what would occur in the future in association with the premises, notwithstanding the absence of reliable
evidence of past problems. The First Interested Party observes that the manager of the premises had given evidence
that he intended in the summer to "make hay while the sun shines" and submits, correctly in my view, that the
magistrates were entitled to take this apparent change of emphasis into account. However, Mr Flood further submits
that the evidence of what had happened in the winter months was therefore of "little evidential value" in determining
what was likely to happen in the future and | cannot wholly agree with him about this. Undoubtedly the fact that the
Claimant intended in future to make more use of the extended hours reduced the value of the premises' past record as
a predictor of the future but it could not, in my view, be completely discarded by the magistrates. They stili had to take
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into account that there had been extended hours for some months without apparent problems.

[48] Itis plain that the magistrates' particular concern was "migration" rather than problems generated by those coming
directly to the premises for their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have been no formal or recorded complaints against the premises "but feel that because of the
concept of migration that public nuisance and crime and disorder would be an inevitable consequence of leaving the
hours as granted by the Local Authority”. Under the heading "Migration/Zoning” they begin:

“The Saughall Hotel due to its location and the fact that a number of license premisas in the surrounding area have reduced hours
to that of the Saughall Hotel we believs that as a consequance of this would be that customers would migrate from these premises
to the Saughall Hotel. [sic]”

and end:

"We appreciate that the extended hours have been in operation for several months without any incidents but have taken into
consideration this was during the Winter months and inevitable numbers will increase in the Summer causing nuisance/criminality."

[49] They reiterate their concern under the heading "Nuisance (Existing/Anticipated)" saying that they “feel that public
nuisance will be inevitable".

[50] The Claimant complains that the magistrates’ treatment of the issue of "migration” was fundamentally flawed on a
number of grounds.

[51] Firstly, it submits that there was no evidence on which the magistrates could find that customers would come to
the premises when other premises in the vicinity closed or cause trouble and their concerns were no more than
inappropriate speculation. The Claimant's position was that there was no evidence of migration to their premises.
There were no recorded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spencer who lives opposite the premises and is the Secretary of the Saughall Massie Conservation Society gave
evidence of her fear that customers would migrate but said that she did not think there had been any migration.

[52] Apart from their own local knowledge, the only material on which the magistrates could possibly have formed their
views about migration was what Police Sergeant Yehya said in evidence. According to the legal advisor's notes, whilst
being cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed premises operating in the
vicinity (which | have seen marked on a local map and which were within walking distance of the premises) and their
closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
he also said:

"We have staggered closing. This could cause problems it has the potential to cause difficulties in the area. | have a list of
considerations but none would rank as high as crime, not even noise. No complaints have been made to me even regarding noise.
One concern was dispersal. We gave people one hour to disperse and therefore reduced from 2.00am to 1.00am. 1.00am closing
at 2. 280 people leaving premises. Other premises subject to high levels of crime migration not an issue.” [my italics)

[53] | appreciate that this evidence acknowledged that staggered closing could cause problems but, had migration
been a significant issue as opposed to a mere possibility, one can, | think, assume that the police would have made
representations on that score, particularly given that they had plainly considered the impact of trading hours specifically
and had initially objected to the even longer hours originally proposed by the Claimant. It is noteworthy that even when
they were in opposition to the plans, it was never on the basis of migration of disruptive characters from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The
absence of police objections before either the licensing authority or the Magistrates' Court seems to have surprised the
magistrates who said so in their Reasons, commenting "We were surprised that the Police originally objected to the
application but withdrew that objection after a slight variation of the terms." In so saying, they convey, in my view, not
only their surprise about the Police approach but also their disagreement with it.

[54] It was not open to the magistrates, in my view, to elevate what Sergeant Yehya said in the witness box to
evidence that a problem with migration could reasonably be expected, nor do they say anything in their reasons which
suggests that they did rely on his evidence in this way. The only concerns about migration were therefore the
magistrates' own with perhaps some fears expressed by local residents though not on the basis of firm historical
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examples of migration to the premises.

authorities, is an important feature of the Act's approach. There can be little doubt that local magistrates are also

I~ entitled to take into account their own knowledge but, in my judgment, they must measure their own views against the
evidence presented to them. In_ some cases, the evidence will require them to adjust their own impression. This is
pariicularly likely to be so where it is given by a responsible authority such as the police. They must also scrutinise
their own anxieties about mafters such as noise and other types of public nuisance particularly carefully if the
responsible authorities raise no objections on these grounds, These magistrates did recognise the absence of police
nbizctions which causad them surprise and theay chose to differ from the police in reliance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible speculation not only in conciuding
that there would be migration but also in concluding that in this case it would generate nuisance and disorder. The First
Interested Party is correct in submitting that the Guidance accepts a link between migration and a potential breach of
the licensing objectives but it is also clear from the Guidance that each case must be decided on its individual facts so
the magistrates could not simply assume that if people came from other premises, there would be trouble.

% [55] It is clear from the Guidance that drawing on local knowledge, at least the local knowledge of local licensing

[56] The Claimant complains that the magistrates' treatment of the migration issue also flies in the face of the
Guidance because firstly it was an improper attempt to implement zoning and secondly it ignored the general principle
of longer opening hours.

[57] Zoning is the setting of fixed trading hours within a designated area so that all the pubs in a given area have
similar trading hours. The problem created by it, as demonstrated by experience in Scotland, is that people move
across zoning boundaries in search of pubs opening later and that causes disorder and disturbance. The Guidance
says, at para 6.8:

"The licensing authority should consider restricting the hours of trading only where this is necessary because of the potential
impact on the promotion of the licensing objectives from fixed and artificially-early closing times."

it stresses that above all, licensing authorities should not fix predetermined closing times for particular areas.

[58] | am not convinced that the magistrates’ limiting of the Claimant's operational hours can properly be described as
implementing zoning which, in my view, is a term that is more appropriate to describe a general policy imposed by a
licensing authority for a defined area than an individual decision of this type, albeit made with reference to the opening
hours of other premises in the vicinity and having the effect of imposing the same hours as those premises.

[59] What has more weight, however, is the Claimant's submission that the magistrates failed to give proper weight to
the general principle of later opening hours and to the intention that the approach to licensing under the Act would be
to grant the hours sought for the premises unless it was necessary to modify them in pursuit of the licensing objectiv
The Reasons include a heading "Flexibility" under which the magistrates say simply "We have considered the concept
of Flexibility." In so saying, they may be referring to the sort of flexibility to which reference is made, for example, in
para 6.6 of the Guidance (see above) but their shorthand does not enable one to know to what conclusions their
consideration of the concept led them in this case nor whether they had reliably in mind that the starting point should
be that limitations should not be imposed upon the licence sought unless necessary to promote the licensing objectives
rather than that the licensing authority or the court should form its own view of what was necessary for the premises
and only grant that.

[60] The Claimant was seeking to have the freedom to open later on certain occasions when the trade justified it or, as
the magistrates put it, "the application for extended hours was to allow flexibility to open later on certain occasions”. As
the First Interested Party would submit, the magistrates may have inferred from Mr Mitler's comment about making hay
that the premises would often be open late rather than this happening only infrequently in accordance with the picture
presented to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a temporary certificate because this would have allowed the premises to
open later on only a limited number of occasions. They make no express finding in their Reasons as to the frequency
on which they considered the Claimant intended to keep the premises open late. This was material not only to the
degree of disturbance that might be caused generally by late opening but also specifically to the issue of whether there
would be migration. 1t would seem unlikely that customers from nearby pubs would bother to walk or even drive to the
Saughall Hotel in search of another drink at the end of their evenings unless the Saughall Hotel was open late
sufficiently frequently to lead them to a reasonable expectation that their journey would be worthwhile.

Hbmelhanins lavienavie ramliibllanaliraciitelcharadlanhavitl inlte Aa2uitilitid inkNienatrh=rart NienlavMardRandararfarclCau=21 TIRII71A4QONITRF 19 1 q



771200/

[61] The magistrates’ comment about the temporary certificate also seems to me to be an example of a failure by them
to adopt the lighter approach that the Act dictated and to allow flexibility to those operating licensed premises unless
the licensing objectives required otherwise. Temporary certificates would be a cumbersome and restricted means of
achieving flexibility, not responsive to the day to day fluctuations in business, only available a limited number of times,
and notin line with the philosophy of the Act.

[62] There is no consideration in the magistrates' decision of whether the imposition of conditions to control noise or
other nuisance (which were going to be imposed) would be sufficient to promote the licensing objectives without
reducing the operating hours of the premises. Given that the Act dictates that only such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was required.

MY OVERALL CONCLUSIONS

[63] It would be wrong, in my judgment, to say that the magistrates failed to take account of the licensing objectives. At
the outset of their Reasons, they correctly identify those which are relevant. Similarly, as the First Interested Party
submits, whilst they did not articulate that the curtailment of the hours sought was "necessary" to promote those
objectives, it is implied in their decision that they did take this view and it can also be inferred from their comment that
because of the concept of migration, public nuisance and crime and disorder would be "an inevitable consequence” of
leaving the hours as granted by the Local Authority. However, in my view their approach to what was "necessary" was
coloured by a failure to take proper account of the changed approach to licensing introduced by the Act. Had they had
proper regard to the Act and the Guidance, they would have approached the matter with a greater reluctance to
‘impose regulation and would have looked for real evidence that it was required in the circumstances of the case. Their
onclusion that it was so required on the basis of a risk of migration from other premises in the vicinity was not one to
which a properly directed bench could have come. The fact that the police did not oppose the hours sought on this
basis should have weighed very heavily with them whereas, in fact, they appear to have dismissed the police view
because it did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premises would be likely to be open late and made findings about it. They would then have been able to
compare this to the winter opening pattern in relation to which they accepted there had been no complaints and draw
proper conclusions as to the extent to which the summer months would be likely to differ from the winter picture.
Having formed a clear view of how frequently late opening could be anticipated, they would also have been able to
draw more reliable conclusions about the willingness of customers from further afield to migrate to Saughall Massie.
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premises without it having been established that it was necessary to do so to
promote the licensing objectives. In all the circumstances, their decision was unlawful and it must be quashed.

[64] | have said little so far about what appears in the magistrates’ response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magistrates' decision. Indeed
quite a lot of what was said reinforced my view that the magistrates had largely ignored the evidence and imposed
their own views. They refer in their response to incidents about which the residents had given evidence and to the
residents not having complained formaily for various reasons, for example because it was Christmas or because there
was thought to be no point. If the magistrates considered these matters to be relevant, it was incumbent on them to

Jy so clearly in their reasons whereas they there recorded their acceptance that there had been no formal or recorded
complaints, that the extended hours had been in operation for several months without incidents and that they had
attached little or no weight to the statements of the witnesses of the Appellant. They also refer extensively in their
response to their thoughts on migration, including that people may come from further afield than the pubs in the vicinity
in cars. Particularly concerning is that they refer repeatedly to a perceived issue over police resources which is not
something that, as far as | can see, had been raised by Sergeant Yehya or explored with him in evidence. Mr Beere
says in his statement for example, ". . . there is also the question of Police resources and their ability to effectively
police this area especially at weekends with already stretched resources being deployed in Hoylake."

[65] Reference is made in the response documents to the court feeling that the Brewery's proposed opening hours

contradicted the acceptable activities of a family pub and that the Saughall Hotel is "a village pub and not a night spot
in the centre of town". For the court to take matters such as this into account seems to me to be an interference with
the commercial freedom of the premises of a type that was not permissible under the Act unless it was necessary to
promote the licensing objectives. | appreciate that the magistrates' response seems to suggest that they feared that a
different type of customer was being courted or would invite themselves once it got too late for families but this does
not seem to have been founded on anything that was given in evidence so was really not much more than speculation.

[66] Mr Beere's statement ends with a reference to the Brewery wanting to make hay while the sun shines, of which he
says, "l believe that this statement was indicative of the Brewery's attitude to local residents and to the general

management of the premises.” Given that problems with or in the vicinity of the premises had been almost non-existent
and that the magistrates had not seen fit to make reference in their Reasons to any difficulties caused by the Hotel, it is
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hard to see how this belief could be justified but it does perhaps exemplify the approach of the magistrates.

[67] | have considered quite separately the argument as to whether the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensable activities take place. It was suggested
during argument that there was no power to regulate the time by which people must leave the premises. | cannot agree
with this. Clearly keeping premises open (as opposed to providing entertainment or supplying alcohol there) is not a
licensable activity as such. However, the operating schedule which must be supplied with an application for a premises
licence must include a statement of the matters set out in s 17(4) and these include not only the times when it is
proposed that the licensable activities are to take place but also "any other times during which it is proposed that the
premises are to ba opan to ths oublic”. On a new grant of a premises licancs, whare there are no rapresentations ths
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is necessary to promote the licensing objectives, these conditions should not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. If
representations are made and the licensing authority ultimately grants the application, it can depart from the terms set
outin the operating schedule when imposing conditions in so far as this is necessary for the promotion of the licensing
objectives. It must follow that it can impose an earlier time for the premises to be locked up than the Applicant wished
and specified in its operating schedule. It is important to keep in mind in this regard that the role of the licensing
authority and, if there is an appeal, the court, has two dimensions: the fundamental task is to license activities which
require a licence and the associated task is to consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular time seems to me to be
a condition just like any other, such as keeping doors and windows closed to prevent noise. | see no reason why a
condition of closing up the premises at a particular time should not therefore be imposed where controlling the hours of
the licensable activities on the premises (and such other conditions as may be imposed) is not sufficient to promote the
licensing objectives.

THE COSTS ARGUMENT

[68] In the light of my conclusion that the magistrates’ decision is unlawful and therefore must be quashed, it is not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek costs against the Licensing Authority and they sought
the entirety of their costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
submits that that was not an order that was open to them. Whatever the merits of that argument, the magistrates' order
in relation to costs cannot now stand. The basic foundation for the order for costs was that the appeal had succeeded
and the Claimant had lost. That position has now been overturned and the costs order must go along with the
magistrates' main decision. The magistrates would have had no reason to grant costs against the Claimant if the
appeal had been dismissed.

Appeal dismissed.
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